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FOREWORD

N ational standards, policy positions, and guidelines serve to alert and
inform practitioners in a given field. They describe basic principles and
specific policies. As such, they are aspirational, not historical. They derive
from a consensus of how the authors believe things ought to be, not how
things are. They are reference materials. This publication compares select-
ed juvenile justice positions taken by three leading national organizations:
the National Council of Juvenile and Family Court Judges (NCJEC)),
the National District Attorneys Association (NDAA), and the American
Prosecutors Research Institute (APRI), the non-profit research, training,
and technical assistance affiliate of NDAA.

In 1977, NDAA published its first edition of the National Prosecution
Standards. Section 19 of these standards covers juvenile justice. The second
edition of the National Prosecution Standards, containing juvenile justice as
Section 92, was published in 1991.' The standards are currently being
revised to produce a third edition with publication anticipated in 2008.
The National Prosecution Standards are advisory only, recognizing that vari-
ances in laws and practices may make some positions unworkable in par-
ticular jurisdictions.

In 1996, NDAA adopted a Resource Manual and Policy Positions on Juvenile
Crime Issues.” In 2002, NDAA updated the Resource Manual. This manual
is based upon recommendations of APRI’s National Juvenile Justice
Prosecution Center’s advisory group and NDAA’s Juvenile Justice
Committee.

1 National District Attorneys Association, National Prosecution Standards, 2nd ed. (Alexandria, VA:
National District Attorneys Association, 1991). This publication is available at http://www.ndaa-
apri.org/publications/ndaa/index.html.

2 National District Attorneys Association, Resource Manual and Policy Positions on_Juvenile Crime Issues
(Alexandria, VA: National District Attorneys Association, 2002). This publication is available at
http://www.ndaa-apri.org/issues/juvenile_law.html.
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GUIDE TO THE JUVENILE DELINQUENCY GUIDELINES

In 2005, NCJFC]J published the Juvenile Delinquency Guidelines: Improving
Court Practice in Juvenile Delinquency Cases.” APRI staff was honored to
have participated on the Publication Development Committee of the
Juvenile Delinquency Guidelines. This exhaustive work describes every stage
of juvenile court proceedings along with current and proposed practices
and principles. As you will see in the proceeding pages, the nation’s pros-
ecutors and judges agree on many points. We have also agreed to disagree
on some. My hope is that this monograph will serve as a powerful tool
to reinforce our efforts to make meaningful improvements in the juvenile
justice system. Only through working together can we reduce juvenile
crime and improve the outcomes for crime victims, communities, and
juvenile offenders.

Delores Heredia Ward
Directot, National Juvenile Justice Prosecution Center
American Prosecutors Research Institute

3 Publication Development Committee of the Juvenile Delinquency Guidelines Project, Juvenile
Delinquency Guidelines: Improving Court Practice in_Juvenile Delinquency Cases (Reno, NV: National
Council of Juvenile and Family Court Judges, 2005). This publication is available at
http://www.ncjfcj.org/content/view/411/411/.
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INTRODUCTION

In 2005, the National Council of Juvenile and Family Court Judges
(“NCJECJ”) published the third volume in its “Guidelines” series with
the release of Juvenile Delinquency Guidelines: Improving Court Practice in
Juvenile Delinquency Cases (the “Delinquency Guidelines”).* It follows two
previous similar works created for use in the juvenile court’s child abuse
and neglect cases, Resource Guidelines: Improving Court Practice in Child
Abuse and Neglect Cases, published in 1995, and Adoption and Permanency
Guidelines: Improving Court Practice in Child Abuse and Neglect Cases, pub-
lished in 2000. Each of the three is intended as a sort of “bench book”
for juvenile court practice: designed for judges, but also useful to prose-
cutors, defense attorneys, probation and court staff, and others involved
in the juvenile delinquency court process.’

The overarching purpose of the Delinquency Guidelines is to describe
practices, policies, and procedures to create “A Juvenile Delinquency
Court of Excellence.” The Delinquency Guidelines identifies 16 “Key
Principles” of a Juvenile Delinquency Court of Excellence.® It then
“set[s] forth the essential elements of effective practice for the court
processes that are involved in the handling of juvenile delinquency cases,”

4 The NCJECJ’s book refers to itself throughout by the abbreviation, “Delinquency Guidelines.” Even
g

though that abbreviation ends in the plural s
is treated as singular throughout, though that sometimes resulted in awkward-appearing construc-

it describes the single volume of work. Therefore it

tions (e.g. “Delinquency Guidelines is”). For consistency, this work will use the same grammatical
convention.

5 The Delinquency Guidelines was nearly four years in the making, and was funded mostly by a grant
from the Office of Juvenile Justice and Delinquency Prevention of the United States Department
of Justice. While the publication was drafted principally by Barbara Seibel, an independent consult-
ant, it received significant contributions from the more than 40 members of the “Publication
Development Committee,” made up of current and former juvenile court judges, and representa-
tives of organizations involved in all aspects of juvenile justice, including representatives of the
American Prosecutors Research Institute. Other members of the Publication Development
Committee represented organizations as diverse as the National Juvenile Defender Center, the
International Association of Chiefs of Police, the National Youth Advocacy Coalition, the National
Center for State Courts, the American Probation and Parole Association, and many state and local
court organizations and youth services agencies. More than 20 “Consultants and Advisors” also
contributed to the book.

6 Guidelines at, 23-28.

3 A1zl 1



GUIDE TO THE JUVENILE DELINQUENCY GUIDELINES

and “identifies recommended practices throughout the juvenile delin-
quency court system.”” The Delinquency Guidelines’ 225 pages are divided
into 12 chapters, the first and last of which are devoted to explaining the
NCJECJ’s “Juvenile Delinquency Court of Excellence” concept.® Each of
the remaining chapters is devoted to one phase of the delinquency court
process, from “Initiating the Court Process” to “Probation and Parole
Violations.”” The Delinquency Guidelines precedes each chapter with the
disclaimer that its recommendations are “aspirational—they focus on
what should be as opposed to what is.”"

The Delinquency Guidelines begins by describing the three goals of a
Juvenile Delinquency Court of Excellence using terms similar to the
three principles of the American Prosecutors Research Institute’s (APRI)
“Balanced Approach” to juvenile justice, which the National District
Attorneys Association (NDAA) supports fully."

Compare the following:
Delinquency Guidelines— ‘The goals of the Juvenile Delinquency
Court are to:
o Increase safety in communities by supporting and implementing

7 Id. at 15.

8 Chapter I is “Foundations for a Juvenile Delinquency Court of Excellence,” and Chapter XII is
“The Journey to Becoming a Juvenile Delinquency Court of Excellence.” Id. at 19-34, 201-226.

9 The subjects covered are as follows:

Chapter II “General Issues Relating to the Juvenile Delinquency Court Process”

Chapter III “Initiating the Juvenile Delinquency Court Process”

Chapter IV “The Detention or Initial Hearing”

Chapter V “Hearings on Motions to Waive Juvenile Delinquency Court Jurisdiction and Transfer
Jurisdiction to Criminal Court”

Chapter VI “The Trial/Adjudication Hearing”

Chapter VII “The Disposition Hearing”

Chapter VIII “The Appeals Process”

Chapter IX “Post-Disposition Review of Delinquent Youth Who Remain in the Home With
Court Ordered Services”

Chapter X “Post-Disposition Review of Delinquent Youth Placed Out of the Home by Juvenile
Delinquency Court Order”

Chapter XI “Probation and Parole Violations.”

Id. at 35-200.

10 E.g.,id. at 20.

11 The American Prosecutors Research Institute is the research, training, and technical assistance
affiliate of the National District Attorneys Association.
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INTRODUCTION

both eftective delinquency prevention strategies as well as a con-
tinuum of effective and least intrusive responses to reduce recidi-
vism;

* Hold juvenile offenders accountable to their victims and community
by enforcing completion of restitution and community service
requirements; and

* Develop competent and productive citizens by advancing the respon-
sible living skills of youth within the jurisdiction of the juvenile
delinquency court.”"

with the following:

Bringing Balance to Juvenile Justice—"Balanced consideration of conm-
munity protection, offender accountability and competency development brings
clarity and reason to juvenile justice issues. This comprehensive phi-
losophy speaks to every aspect of delinquency, punishment, treatment
and prevention. These three principles, fully implemented, create a
juvenile justice system that truly operates in the best interest of the
child and the community.”"

The Delinquency Guidelines carries forward the same three guiding princi-
ples of community safety, offender accountability, and offender compe-
tency development that NDAA and APRI advocate for juvenile court
systems.

Perhaps as a result of that commonality of approach, much of the materi-
al in the Delinquency Guidelines is consistent with NDAA’s and APRTI’s
positions on juvenile justice issues. To be sure, there are significant differ-
ences of viewpoint on important issues, such as waiver or transfer to
criminal court and the need for strong sentences for juvenile offenders.
This monograph will describe those differences of viewpoint, as well as
the significant agreements between the Delinquency Guidelines and
NDAA’s policy positions. The two principal documents to which the

12 Delinquency Guidelines at 22 (emphasis added).

13 Caren Harp, Bringing Balance to Juvenile Justice (Alexandria, VA: American Prosecutors Research
Institute, 2002), 1 (emphasis added).
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GUIDE TO THE JUVENILE DELINQUENCY GUIDELINES

Delinquency Guidelines will be compared are the NDAA’s Resource Manual
and Policy Positions on Juvenile Crime Issues (“Resource Manual”)," and the
Juvenile Justice Sections of the NDAA’s National Prosecution Standards
(““Prosecution Standards”).” In addition, we will compare the “Juvenile
Delinquency Court Report Card” described in the Delinquency Guidelines
to APRI’s national demonstration project, “Performance Measures for the

Juvenile Justice System.”

14 National District Attorneys Association, Resource Manual and Policy Positions on _Juvenile Crime Issues
(Alexandria,VA: National District Attorneys Association, 2002).

15 National District Attorneys Association, National Prosecution Standards, ond ed. (Alexandria,VA:
National District Attorneys Association, 1991), § 92.1 et seq.
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ROLE OF THE

PROSECUTOR

T he most significant area of agreement between the Delinquency
Guidelines and the Prosecution Standards and Resource Manual concerns the
role of the prosecutor in juvenile delinquency proceedings. Indeed, the
Delinquency Guidelines describes an important contribution needed from
the prosecutor in virtually every hearing in a juvenile delinquency case,
just as in an adult criminal proceeding.' Both the Delinquency Guidelines
and the Resource Manual emphatically declare the priority that juvenile
justice should receive in the prosecutor’s office—"‘Juvenile prosecution is a
priority requiring experienced prosecutors.”'” In describing the role of the
prosecutor in juvenile court, the Delinquency Guidelines borrows heavily
from the language of the Prosecution Standards and the Resource Manual.

Delinquency Guidelines p. 29
“The primary duty of the prosecutor is
to seck justice in light of the special
interests and needs of the juvenile as well
as the safety and welfare of the commu-

l’lity.”

Prosecution Standards § 92.1(b)
“The primary duty of the prosecutor is
to seek justice while fully and faithfully
representing the interests of the
state....prosecutors should consider the
special interests and needs of the juvenile
to the extent they can do so without
compromising [the safety and welfare of
the community|.”

Delinquency Guidelines p. 29
“|Prosecutors] should have a particular
interest in youth, have knowledge of
juvenile law, and be trained in the devel-
opment, education, substance abuse, and
mental health of youth. Juvenile delin-
quency court cases should not be
assigned to entry level prosecutors.”

Prosecution Standards § 92.1(d)
*“...Chief prosecutors should select prose-
cutors for juvenile court on the basis of
their skill and competence, including
knowledge of juvenile law, interest in
children and youth, education, and expe-
rience.... Entry-level attorneys in the
juvenile unit should be as qualified as any
entry-level attorney and receive special
training regarding juvenile matters.”

16 Compare Delinquency Guidelines at 29 (“The prosecutor should appear as an attorney for the state
in all hearings concerning a juvenile accused of an act where the prosecutor would appear if an
adult committed the same act”), with Prosecution Standards § 92.1(a) (“The prosecutor should
appear as an attorney for the state in all hearings concerning a juvenile accused of an act that
would constitute a crime if he were an adult”), and Resource Manual at 5 (same as Prosecution

Standards).

17 Delinquency Guidelines at 29, Resource Manual at 5.
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GUIDE TO THE JUVENILE DELINQUENCY GUIDELINES

In each chapter, the Delinquency Guidelines includes the prosecutor on its
“Who Should Be Present” list for every phase of a delinquency case—
indeed, only the judge and defense counsel are required as often as the
prosecutor. Moreover, the Delinquency Guidelines defines other necessary

functions of a “Juvenile Delinquency Court of Excellence” that only
prosecutors can properly perform. For example, the Delinquency
Guidelines, like the NDAA’s Resource Manual and Prosecution Standards,
requires that the initial charging function be under the control of the
prosecutor.” Just as the NDAA does, the Delinquency Guidelines recog-
nizes that “legal sufficiency” is the necessary first question in the process
of initiating or diverting a juvenile court case,"” and requires that ques-
tion ultimately to be answered by the prosecutor, even in jurisdictions
where a non-lawyer court staft makes the initial review of the facts of

each case.

Delinquency Guidelines p. 66

“When juvenile delinquency courts use
intake staff or probation officers to review
affidavits and file complaints, not only
should the prosecutor sign off on a peti-
tion prior to filing, but the prosecutor
should also review any affidavit that the
intake officer declined to file, and have the
ability to override the intake decision.”

Prosecution Standards § 92.2(a)

“The prosecutor should have the exclusive
right to screen facts obtained from the
police and other sources to determine
whether those facts are legally sufficient for
prosecution.”

Resource Manual p. 7

“A prosecutor should make all charging
decisions in cases involving juvenile
offenders.”

Delinquency Guidelines p. 66-67

“The most efficient way to handle this first
step in the juvenile delinquency court
process ... is to have prosecutor trained
and approved staff at the point of initial fil-
ing of the affidavit, to ensure staff have suf-
ficient legal knowledge to make the
decision as to legal sufficiency.”

Prosecution Standards § 92.2(h)

“Case screening may be accomplished by
the prosecutor or by screeners employed
directly by the prosecutor. If case screeners
outside the prosecutor’s office are
employed, the prosecutor should have the
right to review charging decisions and to
file, modity, or dismiss any petition.”

18 Delinquency Guidelines at 66. As discussed more fully later, the Delinquency Guidelines also recog-
nizes the primacy of the role played by prosecutors in the decision about which cases are diverted
to alternative or “informal” handling instead of initiating a formal delinquency petition.

19 14, (“A juvenile delinquency charge should not be referred for formal processing or informal
diversion if the allegation is not legally sufficient”); Prosecution Standards § 92.2(a) and (g).
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ROLE OF THE PROSECUTOR

Thus, both the Delinquency Guidelines and the NDAA positions recognize
the essential contribution of the prosecutor to the proper functioning of
the juvenile delinquency court, and the importance of having qualified,
experienced, and well-trained prosecutors assigned to represent the state
in juvenile court. The importance of the prosecutor to the juvenile court
is echoed throughout the remainder of the Delinquency Guidelines, identi-
fying important roles for the prosecutor to play in every stage of the
delinquency proceeding.
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DIVERSION

T he Delinquency Guidelines encourages the expansive use of alternatives
to the formal juvenile court process, commonly referred to as “diver-
sion.” Indeed, diversion is one of the document’s “Key Principles”—
“Juvenile Delinquency Court Judges Should Ensure Their Systems Divert
Cases to Alternative Systems Whenever Possible and Appropriate.”

The Delinquency Guidelines notes several reasons for this principle, most
revolving around the fact that informal procedures or diversion are less
expensive and consume far fewer resources such as court and prosecutor
time, thereby reserving those resources for more serious cases and offend-
ers.” NDAA also recognizes the importance of diversion programs and
encourages prosecutors to utilize and be involved in the diversion
process. For example, the Resource Manual states that “Prosecutors should
consider diversion programs for appropriate first-time or low-level juve-
nile offenders” where “the goals of prosecution can be reasonably
reached through diversion.”*

NDAA’s policy firmly holds that the decision whether to allow a partic-
ular case to be diverted should be the prosecutor’s alone,” and where
agencies other than the prosecutor’ office administer the diversion pro-
grams, juvenile court prosecutors should review the programs to ensure
that they are operating properly.” The Delinquency Guidelines clearly rec-
ognizes the importance of the prosecutor’ role in the diversion process,
while acknowledging that in many jurisdictions the diversion decision is
handled by other participants in the system such as law enforcement or

20 Delinquency Guidelines at 25, 67 (Key Principle 6).

21 The Delinquency Guidelines also notes that research indicates that a majority of offenders referred
to juvenile court for the first time will never have a second referral, thereby making it more effi-
cient to process those offenders with less expensive alternative methods. Id. at 67, citing Howard
Snyder and Melissa Sickmund, Juvenile Offenders and Victims: 1999 National Report (Washington,
D.C.: Office of Juvenile Justice and Delinquency Prevention, 1999).

22 Resource Manual at 7-8.
23 prosecution Standards § 92.2(a) (“...the prosecutor should determine whether a juvenile is to be

transferred to adult court, charged in juvenile court, or diverted from formal adjudication”);
Resource Manual at 8 (“The decision to divert a case is a charging decision...”).

24 Prosecution Standards § 92.3(e).
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GUIDE TO THE JUVENILE DELINQUENCY GUIDELINES

probation departments.” Other than to suggest that “the prosecutor or
juvenile delinquency court intake should use a validated diversion
screening tool to determine which cases are diverted for informal pro-
cessing,”* the Delinquency Guidelines provides little guidance for deciding
which cases should be diverted. By contrast, the NDAA’s Prosecution
Standards define in detail the criteria the prosecutor should use in making
the diversion decision,” starting first with the requirement that diversion
is not the dumping ground for weak cases; rather, only legally sufficient
cases should be considered for diversion.™

NDAA and the Delinquency Guidelines do agree on perhaps the most
important criterion for deciding which cases should be eligible for diver-
sion—the juvenile’s atfirmative acceptance of responsibility for the
offense. NDAA’s policy makes that acknowledgement of guilt a sine qua
non for diversion: “A case should be diverted only if the juvenile admits
guilt for the offense(s) charged....”” The Delinquency Guidelines states that
diversion should be available only to “[juvenile] offenders with no seri-
ous prior involvement with the juvenile delinquency court, and who,
along with their families, are willing to acknowledge responsibility and
accept services and sanctions voluntarily....” The Delinquency Guidelines
and the NDAA policies also agree in the following other significant
respects:

25 E.g., Delinquency Guidelines at 67 (“Juvenile delinquency courts should encourage law enforce-
ment and prosecutors to consider diversion for every status offender, every first-time, non-violent
misdemeanant offender, and other offenders as appropriate”). NDAA’s Resource Manual also recog-
nizes that, in some jurisdictions, personnel other than prosecutors make diversion decisions, and it
urges prosecutors to “be involved in establishing the eligibility criteria and other guidelines for
the program.” Resource Manual at 8.

26 Delinquency Guidelines at 67.

27 prosecution Standards § 92.3(a). Section 92.2(g) states nine factors that prosecutors should consid-
er in deciding whether to file a formal juvenile petition or to send a case to diversion, including
the seriousness of the charge, the juvenile’s history, age, maturity, and role in the offense, the juve-
nile’s threat to the community or the victim and the juvenile’s willingness and ability to make
restitution to the victim.

28 See Resource Manual at 8 (“The decision to divert a case is a charging decision because it is a
determination that sufficient evidence exists to file a charge in court but that the goals of prose-
cution can be reasonably reached through diversion”).

29 prosecution Standards § 92.3(b). See also Resource Manual at 8 (“Diversion programs should contain
criteria to insure that the diverted juvenile offender is held accountable for his/her actions”).

30 Delinquency Guidelines at 67-68.
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DIVERSION

* The plan for any juvenile accepted into diversion should be reduced to
a written agreement signed by the juvenile and his/her family spelling
out specific expectations of the juvenile and the time frame allotted to
complete those requirements.”

* Systems should be in place to collect information about the juvenile’s
performance of the diversion contract, and to forward that information
to appropriate court personnel, including prosecutors.”

* Any failure by the juvenile to comply with the diversion contract should
be promptly referred back to the prosecutor’s office, where the prosecu-
tor should consider formally charging the juvenile with the original
offense.”

Thus, the Delinquency Guidelines and NDAA policies are substantially in
agreement about the importance of having effective diversion programs,
and about the process by which they are implemented.

31 1d. at 68-69; Prosecution Standards § 92.3(c).

32 Delinquency Guidelines at 68-69; Prosecution Standards § 92.3(d).

33 Delinquency Guidelines at 69; Resource Manual at 8. The Delinquency Guidelines also assumes that any
statement made by the juvenile during the diversion process can be admitted against the juvenile
in this subsequent formal action, and requires that the juvenile be warned about that possibility in
the initial diversion intake interview, and that warning be included in the diversion contract.

3 ArI21 11






WAIVER/TRANSFER

Although it comes up in relatively few cases, one of the more contro-
versial issues in juvenile justice for many years has been the question of
whether and under what circumstances offenses alleged to be committed
by juveniles will be handled in adult criminal court rather than juvenile
court, and the process by which that decision should be made. Many dif-
ferent words are used to describe the process, such as waiver of juvenile
court jurisdiction, transfer to criminal court, and certification to stand trial
as an adult. The Delinquency Guidelines uses the expression “waiver.” This
area of waiver to criminal court represents one of the few areas of major
disagreement between the Delinquency Guidelines and NDAA policy.

Historically, the decision has been one left entirely to the juvenile court,
which the Supreme Court held has “considerable latitude” in making the
decision so long as the juvenile is afforded basic due process.” With the
explosion in serious and violent juvenile crime beginning in the 1980s
and peaking in the mid-1990s,” state legislatures around the country
began changing the waiver process to ensure that more and more serious
and violent offenses committed by juveniles made their way into the
adult criminal court, and consequently, that more and more juvenile
offenders made their way into adult incarceration. Many state legislatures
enacted statutory exclusions in which the juvenile court is deprived of
jurisdiction to hear cases involving certain very serious offenses commit-
ted by juveniles of a certain age. Prosecutors are required by statute to
file those cases directly in criminal court.® Some states created so-called
“mandatory waiver” offenses for which waiver is mandatory if the juve-
nile court judge finds that there is probable cause to believe the juvenile
committed the offense charged (although prosecutors retain discretion to
decide when to seek waiver based on the facts and circumstances of the

34 Kent v United States, 383 U.S. 541 (1966).

35 Howard N. Snyder, Juvenile Arrests 1995 (Washington, D.C.: Office of Juvenile Justice and
Delinquency Prevention, 1997), 4.

36 Both NDAA policy and the Delinquency Guidelines disfavor these mandatory filing statutes. Both
believe that individual case-by-case consideration of the facts of the crime committed and the
juvenile accused is the better method of handling such matters. Delinquency Guidelines at 102;
Resource Manual at 10.
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GUIDE TO THE JUVENILE DELINQUENCY GUIDELINES

case). It probable cause is so found, the case is transferred automatically
to the criminal court.

The two most commonly used methods for waiver or transfer are
referred to in the Delinquency Guidelines as discretionary judicial waiver
and prosecutorial waiver.” The first of these, judicial waiver, is the
method used for decades in which the juvenile court judge alone makes
the waiver decision based on two determinations: whether probable
cause exists, and if so, whether it would be better to adjudicate the
offense charged against this specific juvenile offender in adult criminal
court rather than in juvenile court. The prosecutor’s involvement is in the
decision to petition for transter; whether to order the transter is wholly
up to the juvenile court judge. The Delinquency Guidelines prefers this
method of transfer:

Waiver and transter decisions should only be made on an indi-
vidual case-by-case basis, and not on the basis of the statute
allegedly violated; and...the decision should be made by the
juvenile delinquency court judge.™

NDAA policy is the opposite, stating that “the prosecutor is in the best
position to decide when and if a juvenile should be transferred to adult
court.”” In this form of waiver, the juvenile court judge plays no role;
when the prosecutor files the case in adult criminal court, the juvenile
court’s jurisdiction over that offender ends (assuming the charge results in
a conviction).*

37 Many states’ statutes contain a combination of all these methods, requiring waiver for some
offenses committed by certain kinds of oftenders, while allowing discretion to judges and/or
prosecutors in other circumstances.

38 Delinquency Guidelines at 102. The Delinquency Guidelines also “recommends that waiver and trans-
fer of juveniles to adult court should be rare...” Id.

39 Resource Manual at 10.

40 Many states with prosecutorial waiver provisions also provide a procedure, often called “reverse
waiver” or “reverse certification,” whereby the juvenile oftender can request that the criminal
court transfer a directly-filed matter to juvenile court. Under most of those statutes, the criteria
for determining whether to transfer are similar to the criteria used to determine juvenile court
waiver, but usually the burden of proof is shifted to the offender. See, e.g., 10 Okla. Stat.

§ 7306-1.1; 42 Pa. C.S. § 6322 (Pennsylvania does not have prosecutorial waiver, but it does have
reverse waiver for directly filed oftenses).

14 AMERICAN PROSECUTORS RESEARCH INSTITUTE



WAIVER/TRANSFER

Given the large increase in violent crime among juvenile
offenders and the importance of holding these oftenders
appropriately accountable for their actions, the NDAA
believes that prosecutors should be vested with the discretion
to determine without court interference whether juveniles
committing crimes of violence should be transterred to adult
court for prosecution. The same should be true for other seri-
ous, violent or habitual offenders. The prosecutor should
retain the ability to evaluate the facts, as well as the impact
upon the victim and the community, and determine whether
it is appropriate to file charges in adult or juvenile court.
Without prosecutorial discretion, the system may result in
inequity."

NDAA policy states that the decision whether to file a case in adult or
juvenile court should depend on which of those court systems is most
likely to satisfy the three guiding principles of balanced justice discussed
earlier, i.e. “which system best furthers public safety; holds the offender
accountable to victims and to the community; and develops the offend-
er’s skills as a way of reducing future delinquency or criminal behavior.”’*
The policy goes on to list several factors which the prosecutor should
consider in making that decision, most of which are very similar to the
factors the Delinquency Guidelines suggests a juvenile court judge should
consider when deciding a motion to waive jurisdiction.

Compare the following:

Resource Manual—"Specific factors which should be considered in
the waiver decision include the seriousness of the alleged oftense; the
role of the juvenile in that offense; the nature and number of previous
cases against the juvenile and the disposition of those cases; the juve-
nile’s age and maturity; the availability of appropriate treatment or
services potentially available in each court; and the dangerousness or

41 Resource Manual at 10.
2 1d.at 11.
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threat posed by a juvenile to the person or property of others.”’*

with the following;:

Delinquency Guidelines— ‘Factors that Should Be Considered in the
Decision To Retain or Waive Jurisdiction...

Dangerousness—The degree of violence involved in the current
offense, including whether the juvenile used a weapon and the degree
of injury suftered by any victims... The degree of violence involved in
past offenses...

Sophistication/Maturity—Whether or not the youth is perceived
to be mature reflects the degree to which the youth understands the
nature and consequences of the behavior.... Whether there were co-
offenders, and if so, the relative involvement of the juvenile to the seri-
ousness of the offense and the relative age of the youth to the
co-offenders...

Amenability to Treatment—Does the juvenile delinquency court
believe the youth can benefit from treatment available in the juvenile
delinquency system, considering the time the youth remains under the
jurisdiction of the juvenile delinquency court and the level of securi-

ty needed to provide a reasonable assurance of community safety?
944

Thus, while the Delinquency Guidelines and NDAA policy difter over who
should make the decision, they do substantially agree about the factors
which are important to that decision.

43 1d. at 11. See also Prosecution Standards Commentary at 261 (*“...the juvenile justice system should
be utilized to the greatest extent possible... juveniles should not be transferred to the adult sys-
tem unless and until a determination is made that the juvenile cannot be rehabilitated within the
juvenile system or alternatives would be contrary to the safety and welfare of society or the
nature of the crime dictates a transfer”).

44 Delinquency Guidelines at 110-111.

16 AMERICAN PROSECUTORS RESEARCH INSTITUTE



SENTENCING?*

Another area of some disagreement between NDAA policies (especially
those stated in the Resource Manual) and the Delinquency Guidelines is in
the area of sentencing. NDAA advocates that “meaningful sanctions”
apply to all serious, violent, or habitual juvenile offenders, whether the
adjudication of the offense occurs in juvenile or adult criminal court.
From the juvenile court’s inception in 1899 through at least the 1980s,
juvenile statutes directed that the “best interests” of the offender be the
sole or at least primary factor in juvenile court sentencing. NDAA
opposes that standard because “as practiced, [it] is not working.”* Instead,
NDAA advocates a “balanced approach” where the juvenile court, in all
aspects of its work, including sentencing, balances three factors: (1) com-
munity protection, (2) oftender accountability, and (3) competency devel-
opment in offenders."

The primary factors affecting a juvenile’s sentence should be the
seriousness of the crime, the protection of the community from harm,
and accountability to the victim and the public for the juvenile’s
behavior....

There should be assured consequences, including the use of detention
space, for those juveniles who violate conditions of probation.*

45 NIDAA advocates elimination of euphemisms in juvenile court practice and the use of the same
terminology in both juvenile court and criminal court. Thus, NDAA suggests that juvenile courts
refer to “convictions” and “sentences” rather than “adjudications” and “dispositions.” The
Delinquency Guidelines continues the old practice of using a separate vocabulary for juvenile court
and criminal court, but this document uses the NDAA recommended language.

46 Resource Manual at 14.

47 See a “balanced approach” discussion, supra at page 3. That standard, or at least a standard that no
longer emphasizes the best interest of the offender, is now the law in a majority of the states.
Sandra P. O’Brien, Ph.D., “Restorative Juvenile Justice in the States: A National Assessment of
Policy Development and Implementation: Summary of Survey Findings,” Florida Atlantic
University, Balanced and Restorative Justice Project, http://www.fau.edu/barj/survey.pdf.

48 Resource Manual at 14 (“A juvenile’s sentence should emphasize provision for community safety,
offender accountability, and competency development so that oftenders can re-enter the commu-
nity capable of pursuing non-criminal paths”).
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Consistent with those principles, the Resource Manual suggests that out-
of-home secure placement in correctional settings—and never probation
alone—is the appropriate sanction of first resort for serious, violent or
habitual offenders. This fulfills the first two principles of protecting the
community by separating the offender and providing consequences that
make the offender appropriately accountable for his/her actions. It also
addresses the third element of rehabilitating the juvenile offender, since
NDAA firmly believes that “an important aspect of rehabilitation
includes punishment.”*

The Delinquency Guidelines takes a different approach, one that is more
aligned with the traditional “best interests” standard. The Delinquency
Guidelines identifies the same three principles of the balanced approach as
guiding the “purpose of the disposition hearing,” but then modifies them
in significant ways that emphasize the juvenile’s interests and de-empha-
size punishment and secure placement of juveniles to secure the safety of
the community. For example, when the Delinquency Guidelines states that
the first “purpose” of sentencing is to “increase safety in communities,” it
then limits the principle significantly with the phrase “by supporting and
implementing both effective delinquency prevention strategies as well as
a continuum of effective and least intrusive responses to recidivism.”
That limitation largely vitiates the community safety principle by requir-
ing a sentencing response which is “least intrusive,” rather than one
which is “most effective” or incurs the “least risk” in protecting the com-
munity. Likewise, in discussing the second principle, holding juvenile
offenders accountable, the Delinquency Guidelines does not even consider
correctional placement, and instead only mentions restitution and com-
munity service as possible means of accountability.”

Most telling of the difterent approach between the Delinquency Guidelines
and the NDAA policy is the Delinquency Guidelines section that discusses
the circumstances under which the juvenile court judge should consider
out-of-home and secure correctional placements. That section in the

49 1d. ar 15.
50 Delinquency Guidelines at 136.
Sy,
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SENTENCING

Delinquency Guidelines starts by making such placements the sentencing
option of last resort (out of eleven options). Then, while acknowledging
that such placements may be necessary “in order to provide community
safety,” the Delinquency Guidelines largely minimizes that factor by requir-
ing the following:

[T]he juvenile delinquency court judge should be able to articulate
why services cannot be safely provided to the youth without removal
from the home through day or evening treatment centers, wrap-
around services, or other services combined with probation and coor-
dinated case management.”

That limitation wholly misses the point of out-of-home placement as
articulated in the NDAA policy — that secure correctional placement is
less about services to the juvenile than about protecting the community
and holding the juvenile accountable, especially those who are violent or
habitual offenders. By continuing to emphasize services to the youth
rather than the needs of the community, even in this last-resort sentenc-
ing option, the Delinquency Guidelines perpetuates the now largely dis-
credited “best interests” emphasis of juvenile justice. This is fundamentally
difterent from the emphasis urged by NDAA.

52 14, at 153.
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BLENDED SENTENCING

O ne area related to sentencing in which the NDAA policy and the
Delinquency Guidelines apparently agree is so-called “blended sentencing”
statutes that have been enacted in many states over the last decade.
Blended sentencing is a “best of both worlds” compromise between juve-
nile and adult sentencing for juvenile oftenders whose offense may not
warrant transfer or direct filing in criminal court, but whose circum-
stances (such as age and prior history of the offender) indicate that more
significant sanctions or a longer period of supervision may be necessary
than would normally be permitted in the juvenile court. The process and
details of blended sentencing vary widely from state to state, but in most
the process essentially blends juvenile and adult sentencing, sometimes
giving the judge an option to impose one or the other, but more often
making them concurrent. If the offender is successful in completing the
services and other requirements of the juvenile portion of the sentence,
the adult sentence will either be vacated or held in abeyance for a period
of time. If the juvenile fails in a material aspect of his or her juvenile sen-
tence, the adult portions of the sentence can be enforced.

The NDAA Resource Manual atfirmatively recommends the enactment of
blended sentencing statutes in states where they do not presently exist,
and the utilization of the statutes where they do:

Blended sentencing models are appropriate and necessary in the con-
tinuum of sanctions available for more serious, violent or habitual
juvenile offenders, especially for younger youth committing very seri-
ous crimes.”

While the Delinguency Guidelines does not atfirmatively advocate the use
of blended sentencing in the way the NDAA Resource Manual does, it
notes that in some states it is a dispositional alternative for juvenile court

53 Resource Manual at 11. See also id. at 15 (“The NDAA is in favor of ‘blended’ sentencing struc-
tures for serious violent or habitual juvenile offenders who are not prosecuted as adults”).
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judges while in others it is a sentencing alternative for criminal court
judges in direct filed or mandatory waiver cases.*

54 Delinquency Guidelines at 101-102.
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INFORMATION ACCESS

Over the last two decades, the previous view that juvenile delinquency
proceedings should be closed to the public and press has given way to
more openness. NDAA and the Delinquency Guidelines largely agree on
the two most important aspects of the issue of access to information
about juvenile delinquency proceedings: whether the process should be
open to the press and public, and whether prosecutors and other system
participants should have access to complete information about the juve-
niles who enter the system.

NDAA advocates that juvenile prosecutions should be open to the pub-
lic, in the same manner as in adult criminal proceedings: “Simply, the
public has the right to know who commits crimes within the communi-
ty.”> Moreover, other agencies have an important need to know informa-
tion about the juveniles who come before the juvenile court. For
example, police officers need to know about juveniles with a history of
violence so that they can take appropriate precautions when interacting
with the youth. Detention officers need to know about a juvenile’s histo-
ry of runaway, self-abusive, or suicidal behavior to be able to supervise
the juvenile properly while in detention. Treatment providers need to
know about the juvenile’s prior treatment successes and failures to prop-
erly craft an eftective program for the juvenile.

The Delinquency Guidelines’ “recommended practice regarding openness
of juvenile delinquency hearings is that hearings should be presumed to
be open to the general public, unless sufficient evidence supports a find-
ing that an open hearing will harm the juvenile and that the juvenile’s
interests outweigh the public’s interest.”*® The Delinquency Guidelines also
recommends that court records be accessible, though on a more limited
basis than NDAA would recommend. The Delinquency Guidelines suggests
that court records be made available to agencies making recommenda-
tions to the court, and to agencies with a “recognized legitimate reason
for access” like the military and the police.”

55 Resource Manual at 21.
56 Delinquency Guidelines at 40.
57 [d. at 42-43.
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NDAA and the Delinquency Guidelines also largely agree on the issue of
access by prosecutors (and other system participants) to complete infor-
mation about the juvenile offenders who come into the system.
Numerous state and federal laws appear to restrict access—not only to
prosecutors and other court personnel, but sometimes even to judges—to
some kinds of information that are useful in juvenile delinquency pro-
ceedings. Often much more information than required is withheld by
agencies out of fear of violating one of these confidentiality laws when
in fact the information is not legally restricted.

NDAA takes the position that “[t]o properly perform their prosecutorial
duties, prosecutors should have complete access to, and use in court of,
information and records from other agencies.”® Further, NDAA recom-
mends that information should be freely shared among prosecutors and
“Juvenile justice agencies, schools and juvenile treatment and prevention
programs” because they have overlapping needs and services, and sharing
information among them will avoid wasteful duplication of efforts, or
worse, contradictory actions.” The Delinquency Guidelines largely agrees
with NDAA’s position, though not in such forceful terms. The
Delinquency Guidelines suggests the following:

Confidentiality laws need not impede information exchanges among
those who make up the system of care for a delinquent youth. The
Delinquency Guidelines recommends that information exchanges should
be the norm and not the exception.”

Thus, while NDAA and the Delinquency Guidelines do not agree in every
detail, both advocate a much freer access to information about juvenile
delinquency proceedings and the individuals who are the subject of those
proceedings than has previously been practiced in many jurisdictions.

58 Resource Manual at 20.
59 1d.at 22.
60 Delinquency Guidelines at 42.
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VicTIMS’ RIGHTS

IMNIDAA’s policy on victims’ rights in juvenile delinquency court is sim-
ple and straightforward: crime victims should have the same rights in
juvenile court that they have in adult criminal court.” The Delinquency
Guidelines supports victims’ rights just as forcefully, including as one of its
“Key Principles” the following statement:

Juvenile Delinquency Court Judges Should Ensure Crime
Victims Have Access to All Phases of the Juvenile Delinquency
Court Process and Receive All Services to Which They Are
Entitled by Law — The prosecutor, probation officer, or both, should
provide victim advocates to assist crime victims throughout the court
process. Crime victims should be welcomed, respected, listened to, and

involved in system improvement eftorts.”

Moreover, victims and respect for their rights are referred to frequently
throughout the document. For example, the Delinquency Guidelines
includes victims or victim advocates on almost all of its “Who Should Be
Present” lists for each major hearing in the delinquency process.” The
Delinguency Guidelines also recognizes that victims are entitled to be noti-
fied when other major case events occur that might aftect a victim’s well-
being, such as when offenders are returning home from out-of-home
placement.”

NDAA’s policy and the Delinquency Guidelines also agree on the issue of
requiring offenders to pay restitution to compensate victims for financial
losses resulting from the offender’s actions. The NDAA Resource Manual

61 Resource Manual at 22.

62 Delinquency Guidelines at 25 (bold in original). The Delinquency Guidelines also includes in the list
of items which should be included in a pre-disposition investigation information about the vic-
tim, including the victim’s relationship to the oftender, the injuries the victim suffered, the risk of
re-victimization, and the victim’s desire to participate in the disposition hearing. Id. at 138.

63 E.g, id. at 105 (hearing on motion to waive or transfer to criminal court), 124 (trial or adjudica-
tion hearing), 141 (disposition hearing).

64 4. at 191 n. 16.
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declares that restitution should be sought in every appropriate case. The
Delinquency Guidelines emphasizes the use of restitution as an element of
sentencing, not only to repair the damage to the victim but also to hold
the offender accountable for his or her behavior. The Delinquency
Guidelines requires that restitution be addressed in every disposition plan.
Indeed, the Delinquency Guidelines suggests that juvenile delinquency
courts should develop programs, in addition to or in lieu of community
service programs, that will enable the oftender to actually earn a wage
that can be paid directly into the victim restitution fund, thereby assuring
the victim of compensation and disabling the offender from evading
accountability by asserting poverty to avoid restitution.”

One area in which there may be a difference between NDAA policy and
the Delinquency Guidelines with regard to victims’ rights is in the emerg-
ing area of alternative dispute resolution methods being applied to juve-
nile delinquency court. The Restorative Justice concepts that have been
implemented in many courts throughout the country often include
processes for mediated resolution to juvenile crime matters, such as
Victim-Offender Conferencing and Family Group Counseling. The
NDAA Resource Manual, while supporting these alternative dispute reso-
lution procedures generally, makes clear that they must be voluntary and
declares that victims never should be required to participate.” The
Delinquency Guidelines appears to endorse these alternative procedures,
and while noting that juveniles and victims are not on an equal footing
in these kinds of cases, takes no position on whether victim participation
should or should not be mandatory. Therefore it is not clear whether the
Delinquency Guidelines accepts or rejects the NDAA policy that victims
should not be required to participate.

05 I4. at 141, 148.
60 Resource Manual at 22-23.
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PARENTAL RESPONSIBILITY

T he Delinquency Guidelines and the NDAA policy positions do not dis-
agree on the subject of parental responsibility, though they are not per-
fectly in sync. Both agree that, within the limits of resources available to
the family, parents should bear a share of the court costs and the cost of
placement and treatment of their delinquent child.”” Likewise, both agree
that parents should be required to participate in the delinquency court
process by attending all hearings, and by cooperating in the child’s proba-
tion plan and treatment programs.*

NDAA also urges that parents be required to make restitution to victims,
in part because it helps force parents to be responsible for controlling
their children’s behavior.” NDAA’s caveat is that parental liability should
not diminish delinquent juveniles’ accountability for their own actions—
“Parental responsibility laws should strike a proper balance between using
parental liability to force parents to control their children, making victims
whole, and holding juveniles personally accountable for their actions.””
The Delinquency Guidelines does not take a position about the advisability
of parental restitution, but rather notes that it is provided for in some
state statutes, and where available, juvenile court judges should impose it
“when they believe the order is necessary to protect the community,
assist the youth in changing delinquent behaviors, or repair damage to

the victim.””

67 Delinquency Guidelines at 141; Resource Manual at 18.
08 Ja.

69 Resource Manual at 18.
70 14.

71 Delinquency Guidelines at 141.

3 A1zl 27






PERFORMANCE MEASURES

T he Delinquency Guidelines includes a section as part of its “Journey to
Excellence” chapter, that discusses the importance of establishing infor-
mation systems that are capable of measuring various aspects of juvenile
delinquency court performance, and the production of a “Report Card”
to inform the public about that performance. The NDAA also supports
the measurement of the delinquency court’s performance, though not on
precisely the same terms as those in the Delinquency Guidelines. In fact,
APRLI, partnered with the Balanced and Restorative Justice Project and
the National Center for Juvenile Justice, led a recent federally-funded
demonstration project that proved the feasibility of collecting and pub-
lishing information about the performance of juvenile court systems in
four diverse jurisdictions—Cook County, lllinois; Deschutes County;,
Oregon; Allegheny County, Pennsylvania; and the State of South
Carolina. The end result was the production in each of those jurisdictions
of a “Report Card” that was distributed throughout the jurisdiction to
report the results.”

The participants in the project concluded that a key to the success of the
project was the proper definition of the factors to be measured and
reported. They concluded that the best measures were those related to
the three principles of balanced justice, i.e. community safety, offender
accountability, and oftender competency development. For example,
measures of community safety included facts like rates of new arrests or
charges filed for youth on probation; measures of accountability included
data such as the percentage of restitution and community service require-
ments fulfilled; and measures of competency development included facts
like the rate of negative drug screens and the percentage of youth on
probation who are employed or are actively attending school or voca-
tional training. Some jurisdictions also included information from surveys
of victims coming into contact with the delinquency system to deter-

72 For detailed information about the demonstration project, including copies of the Report Cards
produced by the four jurisdictions, visit APRI’s web site at www.ndaa-
apri.org/apri/programs/juvenile/performance_measures.html.

3 A1zl 29



GUIDE TO THE JUVENILE DELINQUENCY GUIDELINES

mine their level of satisfaction with the way they were treated and how
the matters they were involved in were handled.

The Delinquency Guidelines also recommends that juvenile delinquency
courts produce report cards modeled on measures similar to those uti-
lized in APRI’s project. The facts the Delinquency Guidelines suggests to
report, however, are not entirely consistent with those of the APRI proj-
ect. The Delinquency Guidelines does suggest measures like recidivism
rates, rates of restitution and community service, and measures of law-
abiding behavior, such as negative drug screens and success at school. It
goes further, however, and suggests measures that are ambiguous indica-
tors of juvenile delinquency court success. For example, the Delinquency
Guidelines suggests measuring and reporting the number of petitions filed
and the number of youth in secure detention. Those measures, however,
can indicate either success or failure of the system depending on the
reader’s point of view. Citizens who think that the juvenile delinquency
court should be tougher on juvenile offenders might welcome increases
in petitions filed and youth detained, while others might view those sta-
tistics as reflecting an increase in crime that indicates poor performance
by the juvenile court. The experience of APRI and its partners in the
Performance Measures Demonstration project suggests that unambiguous
factors directly tied to the juvenile court’s purposes — community pro-
tection, oftender accountability and offender competency development
— yield the most meaningful information in a report card to the public.

NDAA wholeheartedly supports performance measures for juvenile
delinquency courts, as does the Delinquency Guidelines. While there are
difterences in viewpoint on what facts about the system should be meas-
ured and reported, there is agreement about the value of measuring and
reporting in general.
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CONCLUSION

T he Delinquency Guidelines is much broader in scope and deeper in
detail than either of NDAA’s policy statements. As a result, the
Delinguency Guidelines covers many topics about which NDAA has
adopted no specific policy. Conversely, there are several subjects on
which NDAA does express a policy position which are outside the scope
of the Delinquency Guidelines.”” Overall, other than on the issue of waiv-
er/transfer, the differences between the Delinquency Guidelines and NDAA
policies are not so great as to diminish an overall favorable view of the
Delinquency Guidelines.

73 For example, the Resource Manual contains policy statements on such subjects as firearm and gang
prosecution and crime prevention that are not addressed by the NCJFC]J in the Delinquency
Guidelines. Conversely, the Delinquency Guidelines contains a chapter on appeals, a subject about
which NDAA has no stated policy.
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